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INTRODUCTION 

For a long time the International Chamber of Commerce (“ICC”) has been challenged 

with the job of providing a framework of rules that combine legal, financial and practical 

grounds on which to manage the industry of documentary credits1. To this day it has been 

regulated under the Uniform Customs and Practice for Documentary Credits (UCP). 

These set of rules are intended to provide the parties involved (directly or indirectly) 

with provisions that accommodate actual practices on this area. According to Boris 

Kozolchyk, UCP rules are “the living law of documentary credits”2, by what he means that 

its interpretation and application is such that it’s not limited to law makers, it is a set of rules 

defined by those who use it. For example, it can be used in conflict resolutions through 

extrajudicial remedies arising from a documentary credit transaction3. All of what is achieved 

by its harmony with the practices and customs of these type of credits.  

However, it is important to note that not all practices have to be or are presently 

incorporated in such a document, because basic principles of law and banking have to be 

considered before undertaking a common practice under UCP. To this point we find support 

on the opinion of the High Court of Hong Kong in Cooperatieve Centrale Raiffeisen-

                                                 
1 For the purpose of this study, the terms documentary credit and letter of credit are indistinctly used to define all 
documentary credits regulated under and according to Art. 1 of UCP500. 
2 Boris Kozolchyk, Towards New Customs and Practices for Documentary Credits: The Methodology of the 
Proposed Revision 373 (Louis F. Del Duca and Patrick Del Duca ed., Clark Boardman Callaghan 1993) (1993). 
3 id. 



Boerenleenbank B.A. v. Bank of China, in which it properly held that “… with respect I 

decline to elevate his impressions/recollections of that which certain banks were or may have 

been in the habit of doing into the status of a concluded ´banking practice` which has the 

effect of cutting across the specific requirement (…) as laid down within the current UCP500 

[and] in any event, I fail to see how ‘banking practice’ can override the contractual 

incorporation within this credit of the provisions of the UCP500”4.  

In order to promote the use of accepted common banking practices, the ICC has 

issued the International Standard Banking Practices (“ISBP”) which provides opinions and 

interpretations to the provisions of UCP, these are not binding to courts but definitely 

persuasive to the extent they apply in a given case. 

The present paper intends to provide with a comparative study of two widely 

discussed issues under UCP500, the meaning and application of Negotiation and Preclusion, 

in contrast with the changes provided in UCP6005. 

I share the view of Roger S. Jones in considering that the UCP and the ICC provide 

with rules of practice with a large scope of application and acceptance but, that in no way is 

it possible for it to provide with a full proof legal and practical text that can survive the 

criticism and unending suggestions of different practitioners (legal advisors, bankers, etc) of 

every possible jurisdiction involved in a transaction6. 

                                                 
4 Cooperatieve Centrale Raiffeisen-Boerenleenbank B.A. v. Bank of China, 848 HKCU 1 (High Ct 2004) (Hong 
Kong). 
5 International Chamber of Commerce, Uniform Customs and Practices for Documentary Credits (ICC Publishing 
Inc., Publication 600) (2007). 
6 Roger S. Jones, Has UCP 500 Article 10(b) clarified the nature of negotiation for bankers and traders? Two 
commentators take different views - UCP is a Code of Practice, not national or international law, DC Insight Vol. 1 
No. 1 (1995). 



Accordingly, the following is an attempt to study and understand the different ways of 

approaching these two concepts under the new revision of the UCP. Furthering into the 

reasoning behind it, we shall also consider the goals that are intended to be achieved, discuss 

the probabilities of success and other possible paths and the suggestions that the ICC could 

have taken into account in order to provide the parties of documentary credits with a healthy 

transactional environment.  

 

DRAFTING UCP 600: BACKGROUND AND GENERAL ISSUES 

 

� Background on current drafting of UCP600: 

The growth on international trade and its subsequent international commercial 

transactions made it necessary to establish a generalized set of rules to provide the parties 

with certainty and security in their transactions. The UCP has been updated approximately 

every 10 years in order to keep its consistency with current trade and banking customs and 

practices. 

The 6th revision of the UCP was approved by the ICC Banking Commission on 

October 25, 2006 and will be in force from July 1, 2007. This last revision was led by a 

Drafting Group of nine members, eight of which were bankers and one a legal advisor for a 

bank with a large practice on documentary credits. The drafting process followed a 

traditional methodology through which the Drafting Group received comments from the 120 

national committees and when the comments showed a need of change on the rules the 

Drafting Group provided with a proposal or draft of such required changes. 



In contrast we look at the drafting of UCP500 which followed a slightly different 

methodology, one which differed from all of the previous revisions of the UCP. There was a 

full revision of the articles of UCP400 divided in to two main groups, one which dealt with 

the “legal articles” and the other one with the documentary requirements7. Its drafting also 

involved the work of lawyers and bankers in order to assure coverage of the two different 

perspectives of documentary credits. 

It is clear that the drafting of both revisions has been slightly different, starting with 

the members leading the drafting of the rules, which one might consider to be more 

financially oriented in this last revision. Additionally the methodology for its drafting was re-

changed to that of other past revisions, using a consulting methodology addressing specific 

issues in the use of UCP500 that were considered to be unclear or inconsistent with present 

banking practices. 

Keeping the UCP as a living law is not the easiest job and one can be misled by 

pathological banking practices8 that can hinder the stability and trustworthiness of 

documentary credits. Thus, I believe that either way of drafting the UCP rules can produce 

excellent results that are compatible with the current needs of the parties involved in 

documentary credits, as long as they are focused in maintaining the principles set by the UCP 

and the ISBP. This will only be measurable once the UCP is in force and in use, for now the 

only possibility is to review the changes and see its compliance with the standards and 

principles.  

 

                                                 
7 Boris Kozolchyk, Towards New Customs and Practices for Documentary Credits: The Methodology of the 
Proposed Revision 378 (Louis F. Del Duca and Patrick Del Duca ed., Clark Boardman Callaghan 1993) (1993). 
8 As Professor Boris Kozolchyk has referred to them. 



� The risk of restricting interpretation: 

Any given set of rules is bound to evolve with time and its application can be 

dramatically different from time to time and from one place to another. It is for this reason 

that rules are there to set a general ground that can be interpreted according to the needs of 

time and place. In the case of the UCP this is the most demanding issue, one that has to be 

considered every time that a word is to be added or taken from it. The consequences of 

limiting its interpretation because of the choice of words can be enormous since it is intended 

to be used by all the trading world and for at least a ten year period (according to the 

approximate periods of enforceability of previous UCP rules).  

After reading the approved UCP600 and information of the key issues and discussions 

relative to its drafting, there is an immediate feeling that the Drafting Group was concerned 

with the broad and numerous amounts of interpretations and in some specific cases litigation 

over certain articles of UCP500. This impression is easily drawn from a glance at Article 2 of 

the new UCP, which provides definitions for a number of parties, subjects and objects of 

documentary credits. I believe that this was included with the idea of avoiding problems of 

understanding vague or ambiguous terms or those other concepts which have been found 

differently interpreted by different courts.  

The definitions provided in this article and in others in the UCP have been construed 

in a very narrow way, one that avoids the use of general principles such as good faith, 

fairness, care, etc. which are generally the ones that provide a concept with its broadness and 

generalized application. 

In general, the scope of application of a given concept should not be restricted by 

tightly defined concepts, legal reasoning is what should be used according to the time and 



place, and this can only be accomplished by a court of justice. That is one of the reasons why 

laws try to stay away as much as possible from definitions and if so needed this are mostly 

generalized concepts and non redundant.  

I do consider there are some concepts that need a well established definition but not a 

restrictive one which leaves no space for interpretation. If so, the lifetime of such a concept 

might be considerably reduced because of its impossibility to be a living law. This is a risk 

that the drafters might have overlooked and that might not necessarily achieve the goal of 

reducing bad practices or different applications by courts in different jurisdictions. 

 

NEGOTIATION 

 

� Negotiation under UCP500: 

 In addressing the issue of Negotiation, we first need to understand its definition as 

currently regulated under UCP500. The pertaining articles of UCP500 relative to our study 

are Art. 10 (b) (i) and (d), which read: 

 Art. 10 (b) (i). “Negotiation means the giving of value for Draft(s) and/or document(s) 

by the bank authorised (sic) to negotiate. Mere examination of the documents without giving 

of value does not constitute a negotiation”.  

 Art. 10 (d).  “By nominating another bank, or by allowing for negotiation by any 

bank, or by authorizing or requesting another bank to add its confirmation, the Issuing Bank 

authorizes such bank to pay, accept Draft(s) or negotiate as the case may be, against 

documents which appear on their face to be in compliance with the terms and conditions of 



the Credit and undertakes to reimburse such bank in accordance with the provisions of these 

Articles” 

 From the reading of these articles is hard to believe that so many interpretations and 

so much litigation have evolved from it. I see it as a fight between theory and practice, one 

that has been so extensive that it now influences anyone who reads them to believe that the 

intentions of the Drafting Group and its wording were meant to be broad and vague. I 

disagree with this idea; however it is impossible to avoid what has now become an accepted 

understanding of Negotiation under UCP500. 

 This definition of negotiation as broad as it has been considered provides with a very 

stable concept and yet easy to accommodate to a diversity of situations and jurisdictions 

complying with the aforementioned general idea of a living law.  

 In order to understand this term it is necessary to break down the concept and evaluate 

the issues on which litigation or misinterpretation has occurred.  

 First we have to identify who is the one who negotiates. A negotiating bank can be 

any bank that is either directly or indirectly authorized (nominated) by the issuing bank to 

negotiate, but the letter of credit must state that it is negotiable. By saying that a bank is 

directly authorized to negotiate it means that the letter of credit expressly and solely 

authorizes a specified bank or banks to negotiate that specific letter of credit, this is also 

known as restricted negotiation9. On the other hand, when a bank is indirectly authorized to 

negotiate it means that the letter of credit states that it is negotiable with any bank, and as 

                                                 
9 Term used by Paul S. Turner in: Two commentators discuss how the term “negotiation” is used or misused-
Different practitioners use negotiation in different ways, DC Insight Vol. 7 Issue 3 (July-September 2001). 



such any bank will be the nominated bank to negotiate it, this is also called a freely 

negotiable letter of credit. 

 A negotiating bank by actually performing the negotiation of drafts or documents in 

compliance of UCP articles (including the standard of examination of documents), acquires 

the right to reimbursement from the issuing bank even in the event of subsequent fraud. 

 The object of negotiation according to UCP500 is the ‘giving of value for drafts 

and/or documents’. This is said to be one of the vaguest concepts in the UCP, but to my 

understanding the concept is structured in such a way as to allow its worldwide application 

as long as minimum requirements and principles are followed. On the one hand we have to 

comprehend that to give value includes two main sets of rights and obligations: (i) A freely 

transfer of the rights of the beneficiary to the negotiating bank and (ii) the obligation of the 

negotiating bank to the beneficiary to pay or to irrevocably undertake to pay in a given time 

before the date of reimbursement. The first one identifies the way under which the 

negotiating bank acquires its status and right for reimbursement by the issuing bank; and the 

second one explains the actual negotiation of the documents under which the beneficiary is 

benefited with payment before the set date of reimbursement (payment) set by the issuing 

bank on the letter of credit. 

 On this issue, practice has led to a misuse of real negotiation, allowing drafts or 

documents to be negotiated even on the date of actual reimbursement. This practice is one 

which appears to contradict the intent of UCP rules. Under this situation, if payment is made 

by the so called negotiating bank on the date of reimbursement there is no real benefit for the 

beneficiary and there is also no real negotiation on behalf of the negotiating bank, since it is 

not assuming any of the risks that are inherent to the transfer of rights of the letter of credit.  



 This reasoning is well established by the Supreme Court of Hong Kong in 

Cooperatieve Centrale Raiffeisen-Boerenleenbank B.A. v. Bank of China10, where the court 

notes the difference between the theory of negotiation under UCP500 and the different 

practice performed by banks, in stating: 

 

What would be the usually accepted course of negotiation the [Plaintiff Bank] would 

have purchased the documents under that credit, and thereafter would have credited 

[Intermediate Seller’s] account with the negotiated amount (…) to reflect the fact that 

[Intermediate Seller] was getting its money under the credit sooner that the 85 day 

tenor of the bill drawn thereunder. Having thus been paid, [Intermediate Seller] would 

have dropped out of the picture, and at this stage [Plaintiff Bank], having thus 

negotiated the credit, would be standing firmly in the [Intermediate Seller’s] shoes 

qua principal, and thus would have assumed the risk of inability to recover (…)11 

 

 I consider that the concept and standard practice of negotiation was well stated but has 

been misused and distorted by commercial or banking practices, what has obviously led to 

litigation.  

 

� Negotiation under UCP600: 

                                                 
10 Cooperatieve Centrale Raiffeisen-Boerenleenbank B.A. v. Bank of China, 848 HKCU 1 (High Ct 2004) (Hong 
Kong). 
11 Cooperatieve Centrale Raiffeisen-Boerenleenbank B.A. v. Bank of China, 848 HKCU 1 (High Ct 2004) (Hong 
Kong). 



After many considerations regarding how to define negotiation in the new UCP and 

even considering eliminating this term from its provisions, the final definition of Negotiation 

under the new article 2 of UCP600 is construed as follows: 

 

Art. 2 Definitions 

Negotiation means the purchase by the nominated bank of drafts (drawn on a bank 

other than the nominated bank) and/or documents under a complying presentation, by 

advancing or agreeing to advance funds to the beneficiary on or before the banking day on 

which reimbursement is due to the nominated bank.12 

 

The definition presents three main differences. First the concept of ‘giving of value’ is 

changed to ‘purchase’. Personally I don’t think this makes much difference in the way the 

concept has been used to this date, because to purchase the drafts and/or documents has 

inherent the two sets of rights and obligations that where covered by the previous term. It 

means that the negotiating bank will assume the position of the beneficiary by receiving the 

transfer of the rights under the credit (risks and obligations too), and also that it is obligated 

to pay the beneficiary for that transfer of rights. 

I presume that the change was mainly based on language and translations 

considerations and not with the intent of changing the true meaning of the term. It is yet to be 

seen if the term ‘purchase’ is as restrictive and clear as anticipated by the ICC or if it opens 

                                                 
12 International Chamber of Commerce, Uniform Customs and Practices for Documentary Credits (ICC Publishing 
Inc., Publication 600) (2007). 



the door for new interpretations and legal variations of what purchasing drafts or documents 

can be under different jurisdictions and legal systems. 

On the other hand, the change that has to be closely examined is the fact that the 

concept states that there will be negotiation if the nominated bank advances or agrees to 

advance funds ‘on or before the day on which reimbursement is due’ (emphasis added).  

The term to advance funds or money is a one which is commonly used (in different 

jurisdictions) to refer to the giving of a loan; or to give something before it is due. This are 

just two of the most common interpretations of the word ‘advance’ in commerce, which does 

not mean that there are many others that will definitely be subject of litigation. Moreover, it 

seems that if the idea of a loan is adjudicated to the term ‘advance’ then it would be 

contradictory to the whole idea of a ‘purchase’ of documents, since in a loan the creditor 

doesn’t come to stand in the position of the debtor, hence there is no transfer of rights. One 

might also think that this will also open new ways of defining and using negotiation by 

bankers all over the world.  

Finally, regarding the time on which this advancing or agreement to advance funds is 

to be made, the article states that it can occur before the day the reimbursement is due or on 

the same day. I personally believe that this part of the provision came in play because of the 

bankers practices and not because it is a fundamental part of what negotiation is. To this 

point, King Tak Fung (member of the Consulting Group) proposed a similar definition but 

one which stated that negotiation should take place “anytime before the issuing/nominated 

bank settles its payment obligations”13. This proposal on the cited part seems to be more 

consistent with the meaning of negotiation, where the negotiating bank stands in the position 

                                                 
13 King Tak Fung, Availability of Credit and Negotiation, DC Insight Vol. 12 No1 (January-March 2006).  



of the beneficiary of the credit before the issuing or nominated bank. In contrast, banking 

practices have shown to be regular with the UCP600 definition, by securing reimbursement 

from the issuing or nominated bank and then proceeding to ‘give value’ or ‘advance the 

funds’ to the beneficiary.  

These practices only reflect untrusting banks and are contrary to the benefits that 

negotiation is supposed to provide to banks and the beneficiary. 

After reviewing the current and new UCP and the comments provided by courts and 

specialized professionals, I agree with the idea that the problem is not the current definition 

of negotiation but the way it has been used by the parties involved in this transactions. 

Consequently, courts have ruled on this issue upholding the parties practice or use of it in the 

light of a misunderstood UCP.  

Time and use of the new definition and regulation of negotiation under UCP600 are 

going to show if the expected results of reducing vagueness and litigation are met. Hopefully, 

the commentary and revision of the ISBP will also provide light in clarifying issues like this 

one. 

 

STANDARD EXAMINATION OF DOCUMENTS AND PRECLUSION 

 Another much debated issues were the banks standard examination of documents and 

their safe harbor for claiming on discrepant documents upon notice. 

 Currently, under UCP500 it is necessary to read both, Article 13 and 1414 in one same 

context, which includes the standard under which a document checker most examine the 

                                                 
14 The relevant text of both Articles of UCP500 is included for reference: 



documents and the term to give notice of compliance or noncompliance of such documents. 

Even when this was the intent of the drafters of UCP500, practice has shown that bankers 

and the parties to the transactions have come to recognize two separate periods of preclusion: 

i) One for the document checker to revise, determine and inform the party if the documents 

are or not in compliance; and ii) The second one for stating a claim for noncompliance of the 

documents against the presenter.  

 I consider these two articles to embody three very important principles and standards, 

(i) fairness, (ii) duty of care and (iii) reasonableness in time. Banks have to apply the rule of 

fairness in treating the other parties involved in the transaction, the use of due care in 

revising the documents presented (considering the provisions of UCP and ISBP) and the 

application of the rule of reason to the whole transaction and to the parties themselves. By 

managing this, the result is a healthy and trustful transaction. 

                                                                                                                                                              
 Art. 13. (a) Banks must examine all documents stipulated in the credit with reasonable care, to ascertain whether or 
not they appear, on their face, to be in compliance with the terms and conditions of the Credit. Compliance of the 
stipulated documents on their face with the terms and conditions of the Credit shall be determined by international 
standard banking practice as reflected in these Articles. (…) (b) The Issuing Bank, the Confirming Bank, if any, or a 
Nominated Bank acting on their behalf, shall each have a reasonable time, not to exceed seven banking days 
following the day of receipt of the documents, to examine the documents and determine whether to take up or refuse 
the documents and to inform the party from which it received the documents accordingly.  
Art. 14 (b) Upon receipt of the documents the Issuing Bank and/or Confirming Bank, if any, or a Nominated Bank 
acting on their behalf, must determine on the basis of the documents alone whether or not they appear on their face 
to be in compliance with the terms and conditions of the Credit. If the documents appear on their face not to be in 
compliance with the terms and conditions of the Credit, such banks may refuse to take up the documents. (c) If the 
Issuing Bank determines that the documents appear on their face not to be in compliance with the terms and 
conditions of the Credit, it may in its sole judgment approach the Applicant for a waiver of the discrepancy(ies). 
This does not, however, extend the period mentioned in sub-Article 13 (b). (d)  (i) If the Issuing Bank and/or 
Confirming Bank, if any, or a Nominated Bank acting on their behalf, decides to refuse the documents, it must five 
notice to that effect (…) without delay but no later than the close of the seventh banking day following the day of 
receipt of the documents. (…) (iii) The Issuing Bank and/or Confirming Bank, if any, shall then be entitled to claim 
from the remitting bank refund, with interest, of any reimbursement which has been made to that bank. (e)  If the 
Issuing Bank and/or Confirming Bank, if any, fails to act in accordance with the provisions of this Article and/or 
fails to hold the documents at the disposal of, or return them to the presenter, the Issuing Bank and/or Confirming 
Bank, if any, shall be precluded from claiming that the documents are not in compliance with the terms and 
conditions of the Credit.  
International Chamber of Commerce, Uniform Customs and Practices for Documentary Credits (ICC Publishing 
Inc., Publication 500) (1993). 
 



 The new UCP600 provides for a very different approach, one much more rigid and 

less supported on these basic principles. Article 14 of UCP600 states that compliance will be 

determined on the face of documents, without referring to ISBP or the principles of law 

previously mentioned. Due care is erased from its wording, and reasonableness in time and 

checking is also eliminated from it.15 

 It is then necessary to approach each of these principles alone and spot their role in 

the effectiveness of UCP rules. 

 

� Duty of Care: 

Since UCP500, the standard of examining documents was to do it with ‘reasonable 

care’ and as determined by the ISBP. Before addressing the issue of care, I would like to 

refer to the use of the word ‘reasonable’, which has been eliminated from the new provisions 

of UCP regarding both care and time. 

                                                 
15 The relevant text of both Articles of UCP600 is included for reference: 
Article 14 Standard for Examination of Documents a. A nominated bank acting on its nomination, a confirming 
bank, if any, and the issuing bank must examine a presentation to determine, on the basis of the documents alone, 
whether or not the documents appear on their face to constitute a complying presentation. b. A nominated bank 
acting on its nomination, a confirming bank, if any, and the issuing bank shall each have a maximum of five banking 
days following the day of presentation to determine if a presentation is complying. This period is not curtailed or 
otherwise affected by the occurrence on or after the date of presentation of any expiry date or last day for 
presentation. c. A presentation including one or more original transport documents subject to articles 19, 20, 21, 22, 
23, 24 or 25 must be made by or on behalf of the beneficiary not later than 21 calendar days after the date of 
shipment as described in these rules, but in any event not later than the expiry date of the credit. d. Data in a 
document, when read in context with the credit, the document itself and international standard banking practice, 
need not be identical to, but must not conflict with, data in that document, any other stipulated document or the 
credit. 
e. In documents other than the commercial invoice, the description of the goods, services or performance, if stated, 
may be in general terms not conflicting with their description in the credit. f. If a credit requires presentation of a 
document other than a transport document, insurance document or commercial invoice, without stipulating by whom 
the document is to be issued or its data content, banks will accept the document as presented if its content appears to 
fulfill the function of the required document and otherwise complies with sub-article 14 (d).  
International Chamber of Commerce, Uniform Customs and Practices for Documentary Credits (ICC Publishing 
Inc., Publication 600) (2007). 



 The word ‘reasonable’ has been widely used in laws, especially under common law 

systems. To use the word ‘reasonable’ in the setting of a standard gives such provision a 

more flexible application. “It means that each fact and each circumstance must be carefully 

weighed”16 it is in no way an obscure or vague term, to the contrary it balances the 

evaluation of the facts of every single case, it takes into consideration the applicable rules 

and when necessary the corresponding and acceptable practices. Furthermore it is a term that 

stands the tests of time and place. 

 Through there have been different ways of interpreting the standard to examine 

documents. Starting with a very rigid ‘strict compliance’ standard (a mirror image of the 

documents with the conditions of the letter of credit), to one a little more relaxed standard 

that allows non identical compliance as long as it is possible to identify and determine the 

documents with the conditions of the credit. In any of the cases, the principle of due care on 

behalf of the document checker is essential. If documents are checked on their face but 

without due care, there is a possibility of a higher refusal to take up documents by banks. 

 Reasonable care cannot be considered a ‘standard of review’ but a principle that helps 

keep leveled any standard that practice comes to accept. Whether it is a rigid or flexible 

standard of examination, the one thing that should never be relaxed is the care involved in 

such examination.  

 

� Reasonable Time, Without delay and Preclusion: 

Since UCP500 there has been much litigation on whether the examination of 

documents was conducted within reasonable time, which according to UCP500 cannot 

                                                 
16 Legal Reasoning, The evolutionary process of law. William Zelermyer, pg. 11 



exceed seven (7) banking days after the receipt of the documents. It is also included in this 

‘reasonable time’ the actual determination of compliance or not of the documents and in the 

latter case, also the notice of refusal to the presenter.  

Article 14 (e) UCP500 establishes that if the issuing bank and/or confirming bank fail 

to comply with the provisions of such article and Article 13, then the bank “shall be 

precluded from claiming that the documents are not in compliance with the terms and 

conditions of the Credit” and hence, obligated to honour it.   

I have to clarify that I am affirming that the rule of preclusion covers the 

provisions of both articles according to the following.  

It has been discussed that there is a grammatical error in Art. 14 (d) UCP500, 

when it states that a bank is precluded from claiming non compliance of documents if the 

bank “fails to act in accordance with the provisions of this Article” (emphasis added). It 

is argued that it should have read “these Articles” in order to include the provisions of 

Art. 13 in the rule of preclusion. This has led to misuse and confusion on its application, 

however, I consider different. Grammatical error or not, I believe that we just have to 

look at the provision in Art. 14 (c)17 and interpret it as including in one same and only 

reasonable timeline, those steps of the examination of documents, determination of 

compliance and notice.  

On a side note, it is interesting to note that although this type of discussion had 

been occurring far before the drafting of UCP600, the current text of these rules 

                                                 
17 Art. 14(c) UCP500: “(…) This does not, however, extend the period mentioned in sub-Article 13(b)”. 



continues to bare the same grammatical ‘error’ in both Art. 16 (f) and (g), which refer to 

the rule of preclusion. 

 
  

In my point of view, it seems clear that the intent of the drafters of UCP500 was to 

have one only rule of preclusion and not an ambiguous provision that has been 

misinterpreted in some jurisdictions. 

A good example of such misinterpretation occurred under the jurisdiction of the 

High Court of Hong Kong18. Where the court considered that the application of Article 14 

was limited to the timeframe given to the bank to decide compliance and give notice of 

refusal, if any. While taking in to consideration that such notice had to be made ‘without 

delay’, it excluded the time taken to actually examine the documents.  

“Indeed, under the court’s reading there would be up to seven banking days to get 

out the notice of refusal after having examined the documents, a result which would 

make a mockery of banking practice and render the phrase ‘without delay’ nonsense.”19 

In considering Professor Byrnes comments on this case, it is clear that the intentions of 

the drafters of UCP500 was never to create this limited preclusion rule or one which is 

divided into two momentums.  To my understanding this rule was set in order to protect 

the function of letters of credit in the international trade world. By providing the parties 

to the underlying transaction with sureness of celerity and the best diligence on behalf of 

the bank, they where securing the use of documentary credits.  

                                                 
18 N.V. Koninklijke Sphinx Gustavsberg v. Rabobank, 493 HKCU 1 (High Ct. 2004) Hong Kong. 
19 Professor JE Byrne’s comments to N.V. Koninklijke Sphinx Gustavsberg v. Rabobank, 493 HKCU 1 (High Ct. 
2004) Hong Kong. 



Currently UCP600 has eliminated these three very important concepts from the 

current Articles 14 and 16 UCP60020.  

According to Art. 14 (a) UCP600, the examination of documents is now to be 

performed by evaluating if they appear on their face to be complying or not, there is no 

obligation on the document checker to perform this with reasonable care. One can argue 

that if international banking practices, to this day, have shown that this examination is to 

be conducted with due care, then it is irrelevant that UCP600 doesn’t include it in its 

wording. However, I consider differently, I believe that UCP rules should embody to the 

best of its possibilities, all of the basic grounds and principles under which it will be 

construed. In such a way, UCP would be guaranteeing its characteristic of living law. 

Furthermore, Art. 14 (b) UCP600 now establishes that the examination, 

determination and notice of refusal (if any) shall be done “in a maximum of five banking 

days following the day of presentation [of the documents]”. Under this new provision, 

banks are no longer bound by ‘reasonable time’ on their performance in a documentary 

credit, thus providing banks with a fixed number of days, safe harboring its responsibility 

and preclusion of its right to claim non compliance.  

Additionally, Art. 16 (d) UCP600 which now regulates the requirements of the notice 

of refusal21 has excluded from its wording that such notice must be given by the bank to the 

presenter ‘without delay’. Even when it has kept the provision that the notice must be given 

without exceeding the maximum number of days (5 banking days) established in Art. 14 (b), 

                                                 
20 Previously Articles 13 and 14 UCP500.  
21 Previously Art. 14 (d) UCP500. 



this only helps the banks to control their performance and again be sure of the time for the 

preclusion of their rights to claim. 

What is reasonable time was to be based on the complexity of the documents 

required in the credit and also on the bank’s internal methodology and regulations for 

different types of documentary credits. Reasonableness then would depend on a case by 

case analysis. One in which a documentary credit could be checked, determined and paid 

within two (2) banking days and another one within the maximum seven (7) banking 

days; and in both cases, be reasonable timing according to the type of letter of credit, 

conditions and documents. Past court decisions demonstrated this, for example, Spa Fort. 

di Eredi Berni v. Société Générale de Banque en Espagne22, where the Tribunale di 

Reggio Emilia and the Court of Appeals of Bologna, found that in two (2) letters of credit 

involving the same applicant-beneficiary, the Spanish Bank in the one hand performed in 

reasonable time in regards of one (1) letter of credit, by notifying within one (1) banking 

day after receipt of the documents, their non compliance. And on the other hand, it had 

performed without reasonable time with respect to the second letter of credit, because it 

notified on the eleventh day after receipt of the documents. Notwithstanding the fact that, 

in that time the seven banking day maximum limit was still not in the UCP provisions, 

the court considered that the documents presented for both cases were similar and the 

discrepancies to, so the ‘reasonable time’ for notifying in the second letter of credit was 

measured against what had been reasonably achieved by the bank in the first letter of 

credit.  
                                                 
22 Spa Fort. di Eredi Berni v. Société Générale de Banque en Espagne, Tribunale di Reggio Emilia, 7 luglio 1983, in 
Banca, borsa e titoli di credito, 1988, II, 262. 



This is one of many examples where reasonableness plays a leading role. One 

which has now been erased from the documentary credit uniform rules. 

 

� Possible consequences: 

What will happen to those transactions that can be examined and determined by 

the banks in less than 5 days? Will banks still feel obligated to comply in good faith with 

the reasonable time to perform these duties when the UCP itself has considered it is to the 

best practice to eliminate such obligations? 

On the other hand, it could also be the case, that this fixed number of days be 

prejudicial for the banks themselves. UCP500 provided for a ceiling number of days of 

seven (7) banking days, which in practice bankers have come to consider it either 

acceptable or too long. With the provisions of UCP600, the new fixed number of five (5) 

banking days could end up either reducing the time for transactions that where previously 

extended to seven (7) banking days, or tightening up banks in such a way that they are 

not able to (in any case) in their sole judgment seek waiver or amendments.  

In this point, Pavel Andrle is confident that the proposal for the fixed five (5) 

banking days will provide “a real change in favour of speeding up the process”23. 

The elimination of the concepts of “reasonable care”, “reasonable time” and 

“without delay”, apparently, in part, responds to the need of reducing litigation on their 

meaning and scope.  

                                                 
23 Expert commentary: Pavel Andrle, On “reasonable time” and holding documents at disposal of the presenter. DC 
Insight Vol. 11 No. 4 (October – December 2005).  



I believe that reduction in litigation, if any, will bring other type of costs or 

consequences. For instance, at a first impression, this is a change that seems to benefit 

banks in a larger scale than it might benefit the other parties. I say at first impression, 

considering the possibilities of expeditiousness in favour of the other parties discussed in 

the previous paragraphs and supported by Mr. Andrle.  

However, if attaching to the first idea, the possibilities of abuse of power regarding 

‘timeliness’ in the transactions by banks seems like a suitable inference. This might then 

allocate risks and costs on the beneficiary and the applicant. What would finally reflect 

on a less expeditious and cost efficient transaction with less international commercial use.    

Then, the question before us is what will happen to documentary credits when the 

parties find themselves without the certainty that their transaction is supported on pillars 

of care and reasonableness? Will it effectively reduce litigation or open the doors to new 

disputes?  

 

CONCLUSIONS 

 

The reasoning behind the changing of the UCP rules surely has to obey the collective 

need of the parties involved in documentary credits. In the present revision, the provisions 

seem to lack the contribution of legal reasoning and considerations of possible uncertainty 

and grounds for litigation.  



No matter how you change the wording of the UCP rules, they will only serve their 

purpose if they are supported on basic legal principles and if all the parties involved 

understand and practice under such principles. 

The use of reasonableness and fairness is in no way vague (usually misunderstood as 

such), it is to the contrary, the basis for analysis at a court of law, and it provides the parties 

with a sense of security since it allows arguments supporting a given case in a specific 

jurisdiction. It grants every case the singularity and autonomy that it should have.    

By disregarding principles with the mile stone of legal certainty, such as the rule of 

reason, the UCP might just lose its characteristic of being a living law for the industry of 

documentary credits. 

 

 

 

 


